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Abstract 
The issue of informed consent has become of main importance as the doctor/ patient 
relationship transformed from paternalistic to cooperative. The conservatively uneven 
sociological relationship between the doctor and his patient is now considered 
obsolete as it has become a joint effort combining both parties. The fact that there is 
no other contract in Civil Law that has as a subject the life, health and well-being of a 
person, gives the contract for medical treatment a humane character and not the 
typicality of a contract of Civil Law justifying the emphasis on informed consent. 
Both the doctor and the patient linked together by mutual trust must participate, 
cooperate and decide the course of the treatment. In this context, informed consent is 
crucial to reassure patient’s autonomy and self-conscious decision making for any 
treatment and more importantly before deciding to undergo surgery. When it comes to 
informed in surgery the same rules as in general apply with the specialization of 
certain points because of the severity of this situation.         
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For centuries doctors’ orders had been 
considered literally sacred as there was 
not a clear distinction between doctors 
and priests, knowledge was still vague 
and the art of treating patients was the 
privilege of God, whose will and laws 
were interpreted by the priests 
(Alexiadiadis, 1996). 
As medicine evolved, the way doctors 
treated their patients changed 
professionally and scientifically but the 
sanctity of their orders was preserved 
through the paternalistic relationship 
that formed between the two parties. 
The nature of the paternalistic doctor / 
patient relationship means that the 
patient is not actually involved at the 
treatment, his will and preferences will 
be overruled by his doctor’s whose 
medical knowledge and abilities trusts 
completely while the doctor aims solely 
on preventing harm and securing 
patient’s benefit.  
Today we have established a 
compromising and for both parties 
binding code of ethics meaning that 
doctor’s obligations for preventing and 
treating the disease must be combined 
with patient’s right for autonomy as 
confirmed by his right to give his 
informed consent. The importance of 
informed consent has been recognized 
as a consequence of the rising patients’ 
rights movement and vast growing 
biomedical technologies that 
emphasized on the necessity for the 
patient himself to decide about the 
complex healthcare choices. As a 
result, the traditional doctor/ patient 
relationship transformed and 
paternalism was gradually replaced 
with patient’s autonomy (UNESCO, 
2008).  
The doctor/ patient relationship started 
being recognized as a dynamic 
procedure, a journey from the 
minimum, as possible, paternalism to 
the maximum autonomy which is the 
ultimate goal. As the patient’s ability 
for autonomy increases the paternalism 
which build the autonomy decreases. 
The doctor/ patient relationship is 
unique among all other professionals 
not only because of the knowledge gap 
but also due to the anxiety of the 
disease and the procedure of informed 
consent comes to cover both issues.  
   
2. General framework 
2.1 Defining informed consent 
Informed consent is a fundamental 
principle that has marked the 
emergence of modern medical ethics 
based on personal autonomy. The 
principle of autonomy and the respect 
to the patient’s free will has become 
the center of today’s medical practice. 
The main element of autonomy is for 
the patient to provide his consent after 
receiving the proper and adequate 
information in order for the doctor to 
proceed to any medical treatment.      
Simple consent entails that a patient 
with decision making capacity freely 
authorizes a treatment plan aimed at a 
mutually acknowledged treatment 
goal. This authorization is informed 
when the physician discloses and the 
patient understands the diagnosis, the 
relevant options for treatment 
(including no treatment) and any 
respective risks and benefits.   
Informed consent as a legal term is 
considered “the voluntary 
authorization from the patient or the 
health care services user to the health 
care professional with full 
comprehension of the risks involved, 
for diagnostic or investigative 
procedures, and for medical and 
surgical treatment” (Leclerq et al., 
2010). Voluntary means “of free mind 
and free will”. The patient must not be 
cognitively impaired by medication, 
personal emotional stress, or external 
stress by family members or 
physicians. Informed consent is the 
legal embodiment of the concept that 
each individual has the right to make 




decisions affecting his own health. It is 
generally accepted that patients should 
consider the potential risks and 
benefits following their medical 
decisions as well as acknowledge those 
potential risks and benefits to make 
informed decisions. It must be noted 
that in every day practice, the informed 
consent process should be documented 
thoroughly by updating the patient’s 
medical record, using procedure 
specific consent forms and always 
asking another doctor or a nurse to be 
present.  
From a legal point of view, informed 
consent is crucial for the protection of 
the patient from assault and for the 
prevention of unwanted procedures. 
Apart from the legal meaning, 
informed consent has a different 
meaning in different contexts: the 
ethical purpose of informed consent is 
more abstract and ideological as it tries 
to ensure that the autonomous 
decision- making of the patient is 
protected, rejecting all physician- 
centered models. Typically, under the 
legal point of view informed consent 
aims to assure that both the doctor and 
the patient or their relatives are 
protected in the case of any possible 
dispute when ethically it mainly aims 
in protecting the patient’s autonomous 
decision- making. Under the first 
meaning, consent is not always the 
result of an autonomous decision, for 
example a doctor informing his patient 
according to the typical, legal meaning 
of consent does not necessarily mean 
that the doctor is acting as the model 
for actual autonomous decision-
making suggests, although for the 
opposite there is moral and no legal 
obligation. Finally, the administrative 
purpose of informed consent comes to 
cover the part of documenting that 
both parties were involved in the 
informed-consent process and to 
provide efficient safeguards to ensure 
nominal fulfillment of ethical and legal 
requirements (Hall et al., 2012). In this 
context the part of signing the consent 
form is very important although the 
form itself does not mean that the 
patient has provided his consent, it is 
just proof that the procedure for 
obtaining informed consent has been 
conducted (Peric et al. 2018). This is 
why the process of informing the 
patient must not be seen solely as a 
signature on a piece of paper as this 
could cost the validity of the consent.               
Informed consent has become the 
primary tool for ensuring that legal 
rights of patients are protected and 
guiding the ethical practice of 
medicine (Hall et al., 2012). It allows 
the patient to consider, weigh and 
balance the benefits and hazards of the 
proposed medical treatment in order to 
make a rational and autonomous 
choice either to undergo or refuse it. 
The proper use of informed consent 
diminishes or prevents the possibilities 
of errors, negligence and even legal 
disputes while it increases the trust and 
honesty between the parties. 
Nevertheless its main purposes are to 
assert the patient's autonomy, to 
promote his right of self-determination 
and to protect his status as a self-
respecting human being (UNESCO, 
2003). 
  
2.2 Legal conditions for valid 
informed consent 
In order to be legal and therefore valid, 
the patient’s consent must meet the 
following conditions:  
-First of all, consent must be informed. 
Informing the patient is a procedure 
that must take place between the 
doctor and the patient (or a surrogate) 
before every medical action and its 
purpose is to provide adequate and 
appropriate information so that the 
patient can decide the course of 
treatment either by consenting or by 
rejecting it. 




The opinion and decision of the patient 
cannot be considered as free, 
acceptable and final unless they are 
based on knowledge. The consent 
cannot be valid if it is not based on 
willingness and awareness meaning 
that the patient must be able to 
comprehend the meaning of the 
information, balance the advantages 
and disadvantages of each option, 
draw his conclusions from the data 
with reasonable rationality, assess the 
circumstances, appreciate all aspects 
of the situation and reach a deliberate 
decision on the basis of available 
information.   
This last remark about the available 
information brings up a crucial subject 
about the entire process of informed 
consent: the content and the amount of 
information that the patient must 
receive in order for him to decide and 
for the doctor to be protected in the 
case of a dispute.  
The stage of informing the patient is 
the factor that balances the relationship 
between the doctor who has the 
knowledge due to his scientific 
background and the patient who seeks 
treatment, in order to reassure the 
purpose of consent for autonomous 
decision- making. Therefore, the 
doctor must try to convey medical 
knowledge to the patient in such a way 
that he will understand fully his 
condition, the choices available as well 
as their advantages and disadvantages. 
The information provided to the patient 
must be explicit and appropriately 
adjusted to him minimizing as possible 
extent the use of unfamiliar medical 
terms. The fact that the majority of the 
patients do not understand scientific 
medical terms does not mean that the 
doctor is freed from the obligation to 
make absolutely understandable the 
hazards of the treatment, he must 
communicate them in such a way that 
the specific patient will be able to 
comprehend. This means that the 
patient is not just on the receiving end 
of medical information but an active 
member of the therapeutic process and 
his personality interacts and forms the 
procedure of informing.  
Several factors such as disease, anxiety 
and maturity may affect their ability to 
understand and evaluate their situation. 
These factors may impair their usual 
ability to think and act in a responsible 
manner. This is why it is crucial that 
the doctor adjust accordingly the 
process to each patient’s personality. 
Specifically, in order for the doctor to 
form the framework of the informing 
process, he must take into 
consideration that the information 
provided must be explicit and 
understandable not only objectively for 
the average, rational patient but 
subjectively for the specific patient to 
whom it is addressed. The information 
must be communicated to the patient in 
a manner that is consistent with his 
capacity to understand and in a form 
that maximizes such understanding, it 
must be “individually tailored” 
(UNESCO, 2008) to each patient so 
that it fits their personality and they are 
able to understand, process and 
evaluate it in order to decide on the 
course of their treatment. The 
obligation of informing the patient 
must be fulfilled with respect to the 
doctor’s duty to be honest to his patient 
and to all factors he must enclose 
(Sakellaropoulou, 2007). To be more 
specific, the main components the 
doctor must enclose when informing 
the patient so that this process is 
considered complete are: the purpose 
and details of the treatment, the details 
and uncertainties of the diagnosis, the 
available options for treatment and the 
prognosis (including the option not to 
treat), the explanation of the likely 
benefits and probabilities of success 
for each option, the known possible 
side effects that may occur with a 
percentage higher than 3%, pain, 




discomfort, while serious disability and 
death must be mentioned always 
because of the severity, the name of 
the doctor who will have overall 
responsibility and the reminder that the 
patient can change his mind at any 
time (Wheeler, 2006. UNESCO, 
2003).  
The issue of the amount of information 
must be carefully handled because both 
inadequate and excessive information 
may lead to the same result: the patient 
may not be able to decide the course of 
his treatment. In the case of excessive 
and fully detailed information, which 
is evidently a form of defensive 
medicine because of the doctor’s fear 
to be accused of providing not enough 
information, the patient may be 
overwhelmed by the amount of 
information he has to process and end 
up rejecting the treatment. The doctor 
must focus on the quality and not on 
the quantity of information.      
-Secondly, the person entitled to 
provide consent is the one who will 
undergo the medical procedure under 
the condition he has the capacity to 
consent, if not his legal guardian will 
decide whether or not to consent. In 
medical informed consent the focus 
should be on the capacity of the 
patient. Capacity means the ability to 
process information received and to 
communicate a meaningful response. 
An element of capacity is that the 
person making the decision is an adult 
and has not been judged incompetent 
or is not otherwise prohibited by law 
from exercising that decision-making 
capacity. It must be noted at this part 
that determining incompetence and 
competence is a matter for the Court to 
decide and not a question for the 
layperson to answer. Decision-making 
capacity means the ability to 
understand the significant benefits, 
risks, and alternatives to proposed 
health care and to make and 
communicate a health care decision. 
The person’s ability to comprehend 
and evaluate the situation and the 
voluntary of his decision are the basic 
elements of consent which will define 
the point above which the patient is 
capable of consent. Legal capacity 
must be separated from the capacity to 
consent. The first one does indeed 
reassure that a minimum of legal 
safeguards (i.e. age) is met but it does 
not necessarily guarantee the maturity 
and the ability needed to weight all 
interests in order to come to a 
autonomous decision, something that 
on the contrary is allowed by the 
second option of evaluating ad hoc the 
capacity of the patient to consent. 
There is no requirement for the patient 
to make a “mature” or “correct” 
decision, what is important is to be 
certain that he has understood the 
situation after weighting all the 
important, for himself, factors. The 
Courts have developed a three-stage 
test in order to determine whether an 
adult patient has the ability to 
understand: the patient must be able to 
comprehend, reflect on all information 
and weigh it in order to make an 
autonomous choice (Wheeler, 2006).  
Apart from adult patients without the 
capacity to consent, there are several 
cases of groups of people who are also 
not able to consent: 
Minors: when it comes to minors, we 
can draw two categories: neonates and 
children.  
Neonates of course cannot meet any of 
the standard criteria of capacity to 
consent. Yet often decisions must be 
made for them. In most cases, parents 
are those in charge of making those 
decisions as they have parental 
responsibility and by legal 
presumption they are thought to have 
the best interest of the child at heart so 
they are expected to act according to it. 
Although, in several cases parents’ 
decisions might end up being harmful 
for the child’s health. If this is the case, 




the state steps in and removes the 
decision-making role from the parents 
appointing a ward of the court who 
will be responsible for the decisions 
and consent. It must be noted though 
that this solution must be the ultimum 
refugium because it might have serious 
negative repercussions in the 
relationship between the doctor and the 
parents who will be again responsible 
of their child’s care in the future and 
may be more skeptical and hesitant 
with the medical professionals.  
Young children are also not able to 
give their consent. For children of 14 
years of age and above, growing levels 
of capacity to consent should be taken 
seriously and be recognized. Very 
young children are also not able to give 
valid consent.  
The United Nations Convention on the 
Rights of the Child (1989) asserts that 
children have the right to say what they 
think should happen when adults make 
decisions that affect them and to have 
their opinions taken into account (Art. 
12), have the right to get and share 
information (Article 13), have the right 
to think and believe what they want 
and practice their religion as long as 
they do not stop other people enjoying 
their rights (Art. 14), and have the right 
to privacy (Article 16). All these imply 
growing levels of capacity to consent 
which have to be taken seriously 
(UNESCO, 2008). When a child older 
than 14 years old can reflect on the 
advantages and disadvantages of a 
situation, weigh them and come to a 
deliberate and justified decision, that 
alone shows maturity and justifies that 
his opinion must be heard and taken 
into consideration. A child may 
demonstrate capacity by being able to 
understand in simple language what 
the medical treatment is, its purpose 
and nature and why it is being 
suggested, by understanding its 
principal benefits, risks and 
alternatives, by comprehending what 
the consequences will be if not 
receiving the proposed treatment, by 
retaining the information for long 
enough to make an effective decision 
and by making a free choice (Wheeler, 
2006).   
Mentally ill patients: The usual 
practice appointed by law is that cases 
of people with a psychiatric condition 
are not considered to have the capacity 
to provide valid consent. This however 
does not mean that the patient’s 
expressed opinion should in no way be 
taken into account. The situation of 
each patient should be judged 
professionally, objectively and with 
proportionality to the largest extend 
possible. The doctor should consider 
carefully ad hoc the abilities each 
patient has. It should not be considered 
that all mentally ill patients are equally 
able to consent or otherwise. The 
doctor should ensure, as much as 
possible, that his patient voluntarily 
participates and cooperates with him 
especially when he is able to 
comprehend the condition of his health 
and the nature of the proposed 
treatment (Papazisi, 2004). The 
capacity of the consent of a mentally ill 
person must be assessed independently 
of the nature of the decision he must 
make. Steps have been taken to this 
direction as in many cases Courts have 
judged separately the patient’s right for 
reproduction by recognizing it and 
allowing him to create a family or even 
by recognizing his right to refuse 
treatment even in a case where it 
would cost him his life as the judge 
ruled that it was more important for the 
patient to preserve his dignity. 
Reasonableness of the outcome is 
indeed a criterion of capacity but it is 
also important to acknowledge the 
possibility that there might be 
differences in what counts as 
reasonable between the patient and the 
doctor. What happens on the usual 
practice is that, when a ward is not 




appointed by Court, the patient’s 
consent is conferred upon the relatives 
who will be responsible for the 
decision-making role. This practice 
however lacks legal basis considering 
the strictly personal character of 
consent as a demonstration of the 
person’s beliefs and personality.    
-Moreover, informed consent is valid 
as long as it has not been freely 
withdrawn and as long as the 
information that the consent has been 
based on remains correct. The 
possibility of not recognizing the 
patient’s ability to withdraw his 
consent would contradict the very 
meaning and purpose of informed 
consent as an aspect of autonomous 
decision-making and the right to self- 
determination and also would oppose 
to the Oviedo Convention. The patient 
can withdraw his consent at any time 
until such withdrawal becomes 
impossible. The patient is autonomous 
and decides on what appears to him to 
be the best course of action or non-
action. Should a patient withdraw his 
consent, the correct practice is to 
expose clearly and serenely the 
possible consequences of such 
withdrawal, making sure that they are 
understood by the patient. It is 
apparent that withdrawal of consent 
creates an extra responsibility for the 
doctor to inform the patient who then 
assumes the ultimate responsibility of 
his choice. 
-Consent should be expressed, leaving 
no doubt as to the will of the person 
concerned. There is no specific type in 
which information and consent must be 
expressed except for those cases where 
the law strictly and specifically asks 
for written consent. It may be 
expressed in writing, orally or even by 
gesture according to circumstances and 
cultures.  
The usual practice in many hospitals 
and clinics is for the patient to sign a 
consent form. Consent forms are useful 
for proving the beginning or 
preparation for informing the patient 
and if they bare the patient’s signature 
it indicates that there has been an 
attempt in informing the patient for the 
key points. They must be used 
additionally to orally informing the 
patient and be written in plain 
language so that adequate and 
understandable information is 
conveyed to the patient who will be 
signing the form. To be more specific, 
consent forms must not be a long, 
written in a stiff language that the 
patient cannot understand nor too brief 
including phrases such as “with full 
knowledge of all possible hazards for 
my life, I hereby provide my consent” 
because it is not considered that they 
provide the patient the necessary 
information needed for the consent and 
as a result this self-declaration 
document is not valid along with the 
vague consent provided with it for 
“any diagnostic procedure or 
therapeutic treatment doctors consider 














Table 1: International legal documents on informed consent 
LEGAL DOCUMENT YEAR ARTICLE 
The Nuremberg Code 1949 1 
Declaration of Helsinki 1964 25- 32 
Universal Declaration on the Human Genome 
and Human Rights 
1977 5 (b) 
WMA Declaration of Lisbon on the rights of 
the patient 
1981 3 (a) 
A Declaration on the promotion of patients' 
rights in Europe 
1994 3 
The Convention for the Protection of Human 
Rights and Dignity of the Human Being with 
regard to the Application of Biology and 
Medicine (The Oviedo Convention) 
1997 5 
European Charter of Patients’ Rights 2002 5 
Additional Protocol to the Convention on 
Human Rights and Biomedicine 
2005 Chapter IV, articles 13- 
14 
The UNESCO  Universal Declaration on 
Bioethics and Human Rights 
2005 6 
 
3. Informed consent in surgery 
3.1 Specific elements for consent in 
surgery 
Informed consent for surgery has 
become a critical stage of surgical 
practice. The very nature of surgery as 
an invasive technique with many 
possible dangers indicates that 
informed consent has greater 
importance and consequences. In legal 
theory, surgery is considered a crime 
against limb but its wrongful character 
is lifted if all legal conditions are kept. 
Among these conditions is the 
procedure of informing the patient and 
him providing his consent. There are 
specific legal requirements for what 
has to be disclosed to the patients and 
for the administrative documentation 
following. Informed consent for 
surgery entails what surgeons 
communicate to their patients about the 
proposed surgery and is a key element 
in the trust patients have in surgeons 
(Hall et al., 2012).                                            
Before obtaining consent for the 
proposed surgery, the surgeon must 
provide the patient with information 
concerning the nature of the surgery, 
the expected benefits, material risks 
and adverse effects, alternate 
treatments and the consequences of not 
having the surgery. Material risks 
include risks common to all surgery 
and risks specific for the proposed 
surgery, even if they are rare. Risks 
that may cause the patient to refuse 
surgery are especially important and 
the specific circumstances for each 
patient, such as work responsibilities, 
family issues, religious beliefs and 
insurance coverage have to be 




considered crucial (Hanson et al., 
2017). If all of the conceivable risks 
for an operation were to be discussed, 
every patient would refuse any kind of 
operation, so surgeons have to use their 
clinical judgment in the discussion.  
Challenges to obtain informed consent 
may arise mainly because of the 
anxiety patients face. Hearing their 
surgeon iterate a long list of things that 
might go wrong is frightening and 
some patients may express this fear 
more than others. The surgeon’s calm, 
reassuring demeanor should minimize 
and relieve the patient of this stress. 
Also, having the family involved in the 
whole process may sound difficult and 
time consuming but is a factor that the 
doctor can use to make his job easier 
when dealing with the occasional 
patient who does not wish to hear 
about any potential complications.  
Part of the discussion requires 
surgeons to make reasonable attempts 
to answer the patients’ questions. The 
majority of these questions are 
straightforward, and a simple, clear 
response usually is enough to bring 
relief to the patient and their concerned 
family. With all the information 
available on the Internet, patients may 
wish to engage in a more detailed 
discussion, and the surgeon must be 
patient while facilitating their 
understanding of the variety of data 
they have acquired. In this framework, 
proper documentation is the only 
objective measurement of what 
information was communicated to the 
patient and provides legal protection 
for the surgeon. The doctor’s or his 
team’s testimony about their usual 
practice for obtaining consent will not 
suffice. Although consent generally 
can be implied or expressed orally, 
consent for surgical procedures 
requires recorded documentation. The 
minimum recommended 
documentation is the date of the 
dialogue, who was involved, material 
and unique risks discussed, any special 
circumstances of the patient, the risk of 
not having the surgery and whether 
consent was obtained or refused. 
Templates may facilitate proper 
documentation and serve to remind the 
surgeon of important details to include 
in the discussion with the patient, 
leaving space for the discussion and 
documentation to follow each patient’s 
personality and special situation. The 
assistance of an experienced health 
care professional would be prudent in 
such a situation, of course after the 
patient has agreed to it as the patient 
may feel scared or threatened (Hanson 
et al., 2017). 
To sum up, the dialogue and 
documentation of informed consent for 
surgery have evolved from a brief chat 
and a quick signature into a major and 
sometimes complex component of 
surgical practice. We can anticipate 
more changes in the future in response 
to patient expectations regarding 
communication and information. It is 
important to keep up to date and fulfill 
the medical and legal requirements in 
the policies of the provincial regulatory 
authorities.  
3.2 Differences between emergency 
physicians and surgeons 
A thorough practice of informed 
consent is complex, requiring flexibility 
and time to address its multiple goals 
including the legal goal of protecting 
patients’ rights, the ethical goal of 
supporting autonomous decision-
making and the administrative goal of 
providing documentation for this 
process. The responsibility of 
clinicians is also great given the 
substantial limitations to informed 
consent especially when it comes to 
the time they can invest and the 
information they have to disclose (Hall 
et al., 2012). 
Two dominant approaches, the 
“professional” standard and the 




“prudent- patient” standard, define the 
standard of disclosure of information 
by which a physician’s duty to the 
patient is evaluated. The professional 
standard requires the physician to 
disclose information that other 
physicians possessing the same skills 
and practicing in the same or a similar 
community disclose in a similar 
situation. The second approach by 
courts is the “prudent patient” 
approach allowing the jury to decide 
whether other information would have 
been considered important by a 
reasonable patient in making a decision 
and therefore requiring disclosure.  
The Courts recognize situations when a 
physician’s nondisclosure is justified, 
including again cases of the patient’s 
mental incompetence, medical 
emergencies, and the therapeutic 
privilege exception. If a patient is 
incompetent to make a reasoned 
decision, then disclosure to the patient 
might not be required. The physician 
can also withhold information under 
the therapeutic privilege if disclosure 
would interfere with treatment or 
would adversely affect the condition or 
recovery of the patient. The emergency 
exception to disclosure applies in 
situations where attempting to secure 
consent would delay necessary and 
proper treatment. Last, physicians need 
not disclose risks of which the patient 
is already aware or risks that are 
commonly known. All severe risks 
(death, paralysis) should always be 
disclosed, even if the probability of 
occurrence is negligible. Further, even 
less severe risks, if frequent, should 
always be disclosed. Nominal risks 
with low probability of occurrence 
need not be disclosed. Courts do not 
place emphasis solely on 
consequences, recognizing frequency 
as an important component of risk 
(Hall et al., 2012). As mentioned 
above, the professional standard asserts 
the doctor’s duty is to disclose what a 
reasonably prudent physician with the 
same background, training, and 
experience would have disclosed to the 
patient in the same or similar 
circumstances. However, the 
professional standard does not give 
explicit guidelines regarding the 
disclosure of risks (Moore et al., 2014). 
In this case as well, full disclosure is a 
slippery slope for physicians involved 
in medical informed consent. There are 
reasons full disclosure as a standard of 
practice should not be expected. First, 
the number of risks possible from even 
a routine procedure is large, and 
potential risks can span a range of 
consequences. Second, identifying 
small consequences in extremely 
unlikely risks is too great a burden on 
the physician, and the resulting choice 
by the patient will be impaired by a 
litany of consequences. Despite the 
Court’s pronouncements that full 
disclosure is not required, they have 
failed to delineate any clear limits on 
what must be disclosed. There does not 
appear to be a standard of disclosure to 
which physicians can adhere to avoid 
liability with certitude.  
Are good clinical practice and 
informed consent inseparable? Respect 
for patient autonomy in clinical 
practice is of great moral importance in 
our society and of legal importance to 
both parties. The moral and legal 
responsibility of medical informed 
consent depends on the transmission of 
appropriate information to patients. 
The moral foundation for the 
requirement of medical informed 
consent in general is not disputed. 
3.3 The case of emergency surgeries 
Emergency situations pose specific 
questions because of the need to act 
rapidly to save the patient’s life and/or 
limit consequences to the maximum 
possible extent. A legal exception from 
informed consent is made in 
emergency situations when the patient 




is not capable (may be confused, 
unconscious) and no substitute 
decision-maker is available. 
According to the principle of patient 
autonomy, the personal conviction of 
the healthcare professional should not 
override a known valid prior 
determination of the patient not to be 
treated. In life-threatening situations 
where there is no known or likely 
preference of the patient and where an 
appropriate representative is not 
available or gives an unclear 
determination, several ethical codes 
emphasize the duty to save the life of 
the patient as much as medically 
reasonable (UNESCO, 2008). In many 
cases doctors have to perform a 
procedure in situations that do not 
allow time to obtain informed consent 
or the patient is incapable of giving it. 
State laws support the right of a 
physician to act in an emergency 
without the expressed consent of the 
patient by relying instead on implied 
consent meaning that in these cases the 
doctor acts on the basis that if the 
patient could give consent they would 
likely do so.  Furthermore, implied 
consenting to a procedure is the 
subsequent consent to all steps 
necessary to correct any immediate 
complications, if such complications 
are recognized risks of the procedure, 
which may occur despite the absence 
of negligence (Moore et al., 2014). 
Therefore, if a physician operates 
under implied consent to insert a 
central line, he is also justified in 
performing a chest tube or any other 
procedure to correct complications 
under the same accepted principle of 
“emergency exception.” This approach 
only applies to emergency procedures 
to correct complications.  
As soon as the patient is once again in 
a position to decide, he should be fully 
informed of the situation and of the 
medical measures undertaken while he 
could not be informed and his consent 
should be obtained before going 
further with the treatment.  
 
4. Conclusion 
The process of informed consent is 
essential for every aspect of the doctor/ 
patient relationship. Patients need to 
participate in the informed consent 
process to understand the risks and 
benefits of the proposed treatment 
strategy. This understanding is 
essential because patients are often 
psychologically regressed after the 
realization that they are confronting a 
life-preserving procedure. Doctors 
must participate in the informed 
consent process to provide patients 
with the best treatment available by 
sharing decision making and limiting 
any potential for liability. Medical 
ethics, common law, and, in many 
countries like ours, codified statutory 
law mandate the informed consent 
process. Therefore doctors would be 
prudent to be knowledgeable in these 
areas of medical ethics, common law, 
and statutory law, to understand that 
the consent process is vital to the 
doctor/ patient relation and make sure 
to establish an effective 
communication code between 
themselves and their patient by 
informing him properly and thus 
diminishing the possibility of any 
possible future dispute.  
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